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LANCE NELSON: Good morning. My name is Lance Nelson. I'm the Managing Partner of
MacElree Harvey. We're very happy to be doing this series of four seminars again with the
Chamber this year. If you did not receive the e-mail listing the dates and topics of the other
seminars, there will be one more before the summer and two in the fall. We have several
attorneys from our employment law group here today , as well as a special guest star. Bill
Wilson and Jim Bailey are both in our employment law group at MacElree Harvey, and Laurie
Abele, who has been delayed on her way here, will be joining us shortly. We also have Donna
Shopulski with us this morning, who is with the law firm of Thomas & Libowitz in Baltimore,
Maryland, and specializes in employee benefits. We’re fortunate that Donna woke up very early
this morning and was able to join us. So, without further ado, I'll turn the program over to these
folks.

DONNA SHOPULSKI: I'm going to be talking about two issues today. The first is the HIPAA
privacy rules, which are such a hot topic that actually the deadline for compliance is today. So,
if you have never heard of HIPAA or if you haven't done anything about it, you might want to
leave right now and get started. HIPAA stands for the Health Insurance Portability and
Accountability Act. It was first enacted a number of years ago and there are several parts to it.
The privacy rule is in one portion of the Act -- the administrative simplification portion. And, if
you know anything about our government, the minute you hear simplification, what that usually
means is we’re going to get 8 or 9 million pages of regulations to simplify our lives. That's what
happened with the privacy rules. They started out really not because of concerns over privacy,
but because of the administration and to try to streamline some things that companies were
doing, but then they sort of got forced into a lot of changes. They received more comments
than any other proposed regulations that were ever issued because of concerns about privacy
of health information. Particularly with electronic transmittal and how quickly our private health
information can be transmitted around the world these days. I’'m going to just give you a brief
overview of what they do. We can't possibly cover all of the rules or how to conform these rules
to your particular situation, but you just need to know they are out there. You need to figure out
how to structure your office so you protect the information as required under this law.

Large health plans, which are defined as plans that if fully insured, have premiums in excess
of $5 million during the prior year or, if they were self-insured, had paid more than $5 million in
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claims during the prior year of the plan had to be in compliance with the HIPAA privacy rules by
last April 14™. Some people still aren't there and they haven't done what they are supposed to
do; a lot of my clients are still working on it. Small plans, anything that was not covered by the
$5 million rule, are required to comply by today, April 14, 2004. Mainly, what the privacy rules
are designed to do is to make sure that health plans are being administered for the benefit of
the participants of those plans and that the health information has not been used for any other
purpose. Particularly, the concern is that health information, medical information, is not being
used to make decisions about hiring and firing people. So, what happens is the rules govern
what they call protected health information, how it is transmitted, what you have to do to use
protected health information. You need to know what protected health information is so that you
know, if you sponsor a plan as an employer, whether or not you are subject to these rules.
Protected health information or PHI, is any information that is created, (and I'm just going to
read this definition), is created or received by a healthcare provider or health plan employer or
healthcare clearing house, relates to the past, present or future physical or mental health or
condition of an individual or the provision of healthcare for that individual or payment of
healthcare for the individual, and it has to identify the individual. There are ways to strip out the
identification of the person which then takes the information out of the definition of what has to
be protected. If you de-identify information so that you can't possibly tell who that individual is,
the information does not have to be protected. Now, with a small company it is harder, because
if somebody had to be taken out of work awhile and you're getting billed and you're paying for
your health care, you kind of know when your rates are going up and down who is causing it. In
a very small company, it becomes a little bit harder to administer information and keep
information separate. We have a lot of situations where companies have one Human
Resources person. So, it's a little trickier to try to separate the information so that you can
prove down the road if there is a problem, that the information was not used for an employment
purpose. The privacy rules affect any employer who sponsors a group health plan. That
includes flexible spending arrangements, cafeteria-type plans. Employers are not covered by
the rule, but their health plan is. Before anybody gets information from a health plan, the plan
sponsor has to comply with certain requirements which again has to be by April 14th this time
last year or today depending on their size. It requires an amendment to the health plan, stating
that the plan is only going to use protected health information in the performance of administra-
tive functions relating to the health plan and the plan has to be amended to identify those
employees in the company who will have access to protected health information as part of their
job duties in administering that plan. It's a pretty simple amendment. The employers have to
provide certification to insurers that the health plan has been amended and employers need to
appoint a privacy officer, which again is a little tricky if you've got one person in the HR Depart-
ment. The privacy officer is to oversee the internal HIPAA privacy compliance and to provide
training to any other employees who may be working with this protected information, show them
how it needs to be handled, how it needs to be separated from other employment records and
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sort of to create firewalls to ensure that this information is kept separate. The employer is also
required to establish a grievance procedure so if somebody feels that their rights have been
violated, they know the procedure to go through and each employer has to have a process in
place to fix any problems that do occur, any violations that do occur. Employers whose health
plans have third party administrators need to have business associate contracts with any of their
business associates as defined under the rules, and that includes attorneys who handle
protected health information. Third party administrators are typical ones. Sometimes brokers.
It does not include the group insurance plan itself, but employers must make sure they have
contracts with business associates. If the employer is the fiduciary, they must make sure that
their business associates are properly handling information. Ultimately, if the employer is the
fiduciary responsible for the plan, they need to make sure that whatever parties they are using
to help them run the plan are following the rules. Employees who are covered under the plans
and their spouses or dependents also have certain rights. They have a right to get a notice of
the privacy practices that are in place and there are sample notices available through the
Department of Health and Human Services on the Web. Plan participants have a right to
restrict uses and disclosures of their own protected health information. People have a right to
access their own protected health information, which is pretty much common sense. People
have a right to amend their protected health information. If they think something is wrong, they
have a right to show that it is wrong and ask that it be changed. People have a right to an
accounting of the disclosures of the protected health information. So, if | come to you as my
employer and say, show me where you've disclosed it and when, you need to have that tracked
in detail. One thing you need to know is that state law is not preempted by HIPAA. If the state
law is more restrictive and more protective, then state law will apply. Pennsylvania has a lot of
specific privacy rules that are generally set out in different statutes. Maryland has a privacy rule
that has been in place for some time. Pennsylvania may end up doing that eventually, but right
now you just have a lot of different privacy statutes out there. Probably, the insurers are already
complying with them, hopefully, but to the extent that they are more restrictive, they would still
govern.

If anyone wants more information, | have outlines that Lance said he’ll e-mail up and they will
have my phone number and contact information if anybody wants further information or if you
want to discuss specifics. I'll be happy to do that with you.

The other thing | want to talk to you about this morning, this is a hot issue right now, is in the
context of fiduciary duties under ERISA. Has anybody here, | guess all of you unless you live
under a rock, heard about the mutual fund scandals? They have been all over the Wall Street
Journal and every financial magazine in the country. They impact fiduciary duties under ERISA
because there are a lot of retirement plans heavily invested in mutual funds, so this has become
a big hot issue. ERISA provides for a number of fiduciary standards. Under ERISA, if you are
sponsoring a plan, you have three main duties. You have to make sure you have a written plan
document and that it is being followed. You have to make sure that your investments are
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appropriate and you have to make sure that the plan administration is done properly, all the
testing required by law is met, and that the plan is being administered in accordance with all the
governing documents. Those are the three big issues. Now, you can farm out some of those,
but you can never, ever get rid of all your fiduciary responsibility because you have an obligation
to oversee people that you hire to make sure they are competent people.

Generally, under ERISA, you are a fiduciary if you have any discretionary authority or
discretionary control over the management of the plan, or you exercise any control over the plan
assets. If you render investment advice for a fee (now that takes a lot of employers, hopefully
all employers out of it), you are a fiduciary. That’s if you have any discretionary control of the
investment. If you have ever negotiated a contract with a third party record keeper or an
investment advisor, they will always want the language in there saying I'm not a fiduciary under
ERISA. Whether they like it or not, they often are. Maybe to a limited degree they may be a
directed trustee so their liability is more restricted or limited. But, generally, they want this
language that says we're not a fiduciary. You can put the language in, but if they are a fiduciary
under ERISA, they still are. We always try to get that language a little more fleshed out so that
it is clear who has what responsibility. If you have any discretionary responsibility, discretionary
is the key word here, or control over the administration of the plan, you are a fiduciary. People
don'’t realize in small companies a lot of times there are people in your HR Department who are
fiduciaries who do not know they are fiduciaries because they are making a lot of decisions
about plans and they have discretion about interpreting things in the document and they don't
realize they are a fiduciary. You just need to be careful that a lot of you may be fiduciaries and
not realize it. When we are talking about plan investments - that falls under management. As a
manager of a plan and as a fiduciary responsible for the management of the plan going to hire
out to investment advisors, but when you are...and even if you are a 404(c) plan, does
everybody know what that means? Under ERISA 404(c), you can limit your liability for bad
investments by allowing participants to choose from an array of investments. And you have to
follow, of course, a set of other rules. You have to tell people that you intend to be a four or four
C plan, you have to have language in your summary plan description, and on the Form 5500,
the Department of Labor now wants to know if the plan is a 404(c), and there are certain rules
that you have to follow. You have to give people information about each investment so they can
make intelligent choices about what they're picking, they understand the risks associated with
each one. Every time someone enters into a new investment, you have to give them
information about that particular investment -- enough that they can make informed decisions.
And there are some other associated rules, basically giving information so they can make
choices. You limit your fiduciary liability if they pick something -- they've done it. However, if
you pick ten funds, it is a fiduciary act to pick those ten funds, so they need to be good funds.
They need to be diversified funds. You don't give people ten high risk funds to pick from. A lot
of that is common sense, and you can hire an investment advisor and further limit your liability,
but it is a fiduciary act to pick the funds.
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Last year there were two big scandals that came out related to mutual funds, which the whole
world is invested in. One is late trading problem which means that investors were purchasing or
canceling quarters from mutual fund shares the market at four o’clock Eastern time when the
market closes the prices are set for funds. People were buying or selling mutual fund shares
after four o’clock closing once the value was set but doing at the earlier price of the day. If they
wanted to purchase and said this looks like a good price, I'm going back and getting the earlier
price, that is illegal. Once four o’clock hits, buying at the next price. A lot of mutual fund
companies have been implicated in that. The second problem is market timing which isn’t
always illegal, but it can be a problem from a fiduciary standpoint. And some people are making
mutual fund share trades to take advantage of discrepancies in the market. Like foreign
markets follow the American market, so sometimes people were timing their buying and selling
so they are taking advantage of changes in timing of the market and what the market is going to
do. Itis similar to having inside information.

The Department of Labor, as you might imagine has been all over this because ERISA
fiduciaries have duties to make sure that investments in their plan are prudent; to make sure
that you are operating according to governing documents; and to disclose certain things to plan
participants to allow them to make informed decisions.

Because you have to invest prudently as a fiduciary when you know that certain mutual fund
companies are engaging in practices that are problems, you need to investigate the companies
that you
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DONNA SHOPULSKI: The defined benefit plans are the old style plans where you have a
projected benefit that | promise you I'm going to pay you. For example, | promise to pay you
$100 a month when you hit retirement age 62, 65, or whatever the plan provides. Defined
contribution plans are the account balance plans in which you put a certain amount of money
aside. You may have profit-sharing contributions or 401(k) plans, your own employee deferrals,
and the plan may include an employer match, but | have an account and the value of that
account, whatever I'm vested in, in that value, is exactly what I'm going to get and it fluctuates
with the market depending on where the investments are.

JIM BAILEY: So, basically a 401(k).
DONNA SHOPULSKI: A 401(k), a traditional profit-sharing plan.
JIM BAILEY: What about a SEP IRA?

DONNA SHOPULSKI: A SEP IRA is just an IRA. They are literally just a series of IRAs, they
are not a qualified plan.

JIM BAILEY: But even a small business that has a SEP IRA, are they covered by ERISA?
DONNA SHOPULSKI: Yes. Now let me go back and discuss something on the HIPAA rules for

small employers. There is an exception under HIPAA when you are talking about these rules,
for employers with fewer than 50 participants, not employees, participants in a plan. In my



Five Laws Employers Must Know

company, we don't have all that many employees, but when you add in spouses and kids and
everything, we are over the 50. If they are self- administered by the employer who created and
setup the plan and its fewer than 50 participants, you don’t have to worry about HIPAA
requirements. It is impossible when you are administering and doing everything.

JIM BAILEY: Now, when you say they are exempt from the HIPAA requirements, does that
impact the fact that they have to sign a business associate agreement and protect information?

DONNA SHOPULSKI: Yes. They are doing their own administering. They're doing everything
so they probably don't have anybody outside the company unless they have other outside
insurance or plans.

JIM BAILEY: So what if | sent an employee for a fit for duty exam, if they are a driver and | want
they to get a blood test, or there is some agreement that we're allowed to get that. Would |
have to have a business associate agreement in that circumstance?

DONNA SHOPULSKI: No.
JIM BAILEY: Why not?

DONNA SHOPULSKI: If you are exempt, you don’'t have to have a business associate
agreement with anybody. You're exempt from the privacy rules. It's an exception.

We're talking about the privacy rules. You've got different employment related issues when
you are firing somebody because of disability or something like that which you would have to
judge, we're only talking about HIPAA right now. Whether you have to have a contract in place,
whether you have to have to get authorizations of consent from people. That is all we are
talking about here.

BILL WILSON: The Americans with Disabilities Act, for example, has some privacy regulations
or privacy sections relating to medical information that apply to all employers covered by that
Act and even if you are too small to be covered by the ADA, | wouldn’t be casual about
disseminating health information because of simple common law rules about privacy.

One thing | would like to say about ERISA since Jim sort of steered us to broader discussion
of ERISA, is it doesn’t cover just pension-type plans. There are a number of other kinds of
benefits that you might provide to employees that are covered by ERISA called welfare benefit
plans. And, although those don’t usually implicate the investment sort of issues that Donna was
talking about, they do carry with them all of the other fiduciary duties that employers have. So a
severance pay plan or the health plan, which was discussed, or an apprenticeship plan, for
example, that is covered by ERISA has those fiduciary duties that might apply to an employer
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as plan administrator and, again, many employers don’t seem to be conscious of the fact that
they are named fiduciaries and those obligations and potential liabilities fall on them.

QUESTION: What if you allow somebody to come in and make a presentation to your
employees about purchasing additional disability insurance or life insurance or something like
that. Are there ERISA implications to those presentations?

BILL WILSON: There are implications and one of my colleagues might be helpful if | get off
base, but there is a carve-out for employers whose participation in that is merely allowing an
outside vendor of insurance to come in and make the presentation and they are not otherwise
participating as administrator of the plan, then the employer doesn’t take on any fiduciary duty.
But there are implications if you get outside the perimeters of that carve-out.

QUESTION: Relating to HIPAA and technology, one of my customers found out a few months
ago that they thought they had been sending employee information related to their health
benefits directly to a doctor. They were actually faxing them to an auto body shop. They only
found out by accident and they were really nervous that they could, under the HIPAA, have
been liable.

DONNA SHOPULSKI: There are provisions under HIPAA for when you find out there is a
violation that you take steps to correct it and | would have to look at those specifically to tell you
how to correct that. But, typically, even if you find out...was this from the office from the
employer itself?

QUESTIONER RESPONSE: No. The doctor’s office had requested information and the
employer faxed it, but they were one digit off. They did this for about three months.
Consistently sending information to the auto body shop, who read it and then actually posted it
on the bulletin board. They got a big kick out of it. Only because somebody worked at this
employer and saw the information on the bulletin board and knew something was wrong. That's
how they found out and they’ve since corrected the problem. If the employee had wanted to
cause a problem...

BILL WILSON: Yes. Cows got out of the barn. You can'’t always collect them back.

DONNA SHOPULSKI: How do you correct something like that? Sometimes you can't just
make a business decision and say your prayers every night before you go to sleep. You know,
you hope the statute of limitations runs and you're not in any trouble, and nobody has any ill
effects from it.
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QUESTION: Along the same lines, from what he was saying, if you have a disclaimer on the
bottom of your fax cover page, does that afford you some degree of protection?

DONNA SHOPULSKI: Not likely. No.

JIM BAILEY: Lawyers put that on their e-mail too. They have the little disclaimer and I've read
some articles on that. | haven't had a chance to litigate that or actually address it, but I've read
some articles that say that's not really worth much. One thing is it is kind of diluted because you
put it on every e-mail to your buddies. This is privileged and confidential if you get it in error so |
think that it’s a good precaution to take, but | wouldn’t hang my hat on it.

DONNA SHOPULSKI: We actually had opposition send us their whole case strategy by e-mail.
But they just hit “reply to all” and we said, you know, well, thanks.

JIM BAILEY: Donna had mentioned the “fiduciary act” in picking funds. Does anyone here
have a 401(k) plan where there is a certain array of funds that you can pick from? That was the
context which you were talking about.

What was the problem in the Enron case with the 401(k) selection or was there a problem?

DONNA SHOPULSKI: Enron had a whole lot of problems and a lot of it was, again, when
you've got the executives of a company... from what | understand from the Enron case and |
knew | wasn'’t going to be litigating it so | haven’'t done a thorough study of all of the paperwork,
but generally the problem was that they were blocking trades for people who were like the lower
paid people, but the highly compensated executives had the ability to still trade. Still move their
funds, still do things with their funds. What has resulted from that is the...has anybody had to
deal with blackout notices yet with your plans? Sarbanes-Oxley Act passed a lot of legislation
as a result of the Enron scandal. One of the big things from employee plans that came from
that is that if you are going to have a blackout period, where people can't trade, they can't either
take loans from the plan, they can't change their investments in the plan for a certain period of
time, you have to give them a blackout notice -- here’s how long the period is going to be -- so
they have an opportunity to move things before the blackout period starts and they can’t move
funds. Now there is an exception. |think it is three days. If it is only going to be three days,
you're okay.

JIM BAILEY: Why would you need a blackout?
DONNA SHOPULSKI: If you were doing a wholesale move, let’s say, to a new investment

advisor or new investment firm, you know, like | had a client recently move from Putnam to ING
or something and moving all your funds, so your mapping your funds over to comparable funds
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with the new investment house. There is a time lag there where you can’t trade anymore here
because you have to stop trading and move all the funds over. So, you may have a blackout
period of maybe a week, two weeks. At some point it becomes an unreasonable period too and
you need to be careful that you stay on top of the people moving the funds. 1 just had an
incident with that where we just couldn’t get anybody to move anything and you start to panic,
but you know you gave this blackout notice hoping it was going to be eight days and your up on
the seventh day and things aren’t done.

JIM BAILEY: So, Enron was more than separate companies designed to hide losses. When
the whole Enron ERISA scandal was coming about, you heard a lot of talk and a lot of articles
that Enron wouldn't let the participants sell their shares in their 401(k) plan. They had these
blackout periods and they just wouldn't let them sell while the stock was plummeting and most
of these people were investing in purely Enron stock because even the people at the low end of
the ladder were trying to make a lot of money and they thought, well, Enron is posting great
numbers -- and who knew why they were posting great numbers -- but they were posting these
great numbers so if you have a choice between the Vanguard S&P 500 or your own company
stock, Enron, which is going through the roof, let me put it in Enron. Then when it started to go
down, the Enron stock, the plan administrators instituted a blackout period. Now, | believe they
would defend that by saying a blackout period is a normal course of business for a 401(k). We
didn’t do this to deprive the 401(k) participants in their stock, but the timing is very suspect and,
as Donna mentioned, new rules have come about that impact every one of us in this room who
has a 401(k) with respect to blackout periods so it is not some cerebral concept. Itis something
that actually affects all of us who have 401(k)s.

DONNA SHOPULSKI: What happened here is they did an inside information. The executives
knew that the value was inflated. They knew that the books were not right. They're getting out.
Then they stop trading on the fund for other employees.

JIM BAILEY: Bill Wilson mentioned something about a severance plan. Donna mentioned
earlier the word “plan” and she is using around the word “plan”. Donna, what is a “plan” under
ERISA?

DONNA SHOPULSKI: Plan is broadly defined as any employee benefit is a plan. Health and
welfare plans are included. Any of your group health plans are ERISA plans. ERISA basically
was enacted to give people disclosure protection so they know what’'s going on and what
benefits they are entitled to, and to provide for contractual rights that this document says I'm
entitled to this employee benefit, this health benefit, this retirement benefit, sometimes
severance benefit, then | get what the document says.
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JIM BAILEY: Does it require an employer to have a plan?

DONNA SHOPULSKI: No. You're not required to have a plan. You're not required to have a
health plan, you're not required to have any plan. You can offer no benefits and probably have
no employees.

JIM BAILEY: But if you do have a plan, you have to follow ERISA?

DONNA SHOPULSKI: If it falls under ERISA, there are exemptions. And in the insurance world
it gets really ugly. Self-insurance plans are governed by ERISA. Group insurance plans -
nobody says you have to have one. If you have one, state law imposes requirements on the
insurers themselves. It is still an ERISA plan, but you have this interplay between them.
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JIM BAILEY: Laurie, could you talk about ERISA and a QDRO and how it even finds itself in
divorce?

LAURIE ABELE: | practice family law as well as employment law, and ERISA can even come
up in the aspect of settling a divorce case where we have to get a Qualified Domestic Relations
Order approved by the Plan Administrator. Very often when you are settling your divorce case,
the only way to pay off one side or the other is to give them a portion of your pension benefits,
your 401(k), things like that. So, say the wife gets 60%, a 60/40 split, we have to do what's
called a Qualified Domestic Relations Order, send it to the Plan Administrator, have it approved
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by them, and very often we go back and forth, back and forth, because they have very specific
requirements that they have to meet their plan and that has to go into the QDRO. It is weird that
even family lawyers have to deal with the ERISA benefits and the administrators. It is all over
the legal system today and getting it approved. It just took me since the end of December until
now to get one plan approved by an administrator down in Florida. So, it can take some time
going back and forth and two visits to the courthouse to get the judge to sign off twice.
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Employers who don't pay their Unemployment Compensa tion (“UC”) taxes or who fail to
file State UC tax reports on time are subject to pe  nalties under Pennsylvania Law. The
possible penalties include a delinquency tax, an in terest penalty, a penalty of 100 percent
of the value of the report, risk of losing their Fe  deral Unemployment Tax Act credit and a
lien.

If an employer has a good reason that it is unable to pay its contributions or file the
required tax reports on time, it should request an extension of time for the payment of
contributions due and file an estimated report of w ages paid. The request for an
extension and estimated report must be made onorb  efore the date the report is due to
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avoid any of the above penalties. Monthly interest will still be assessed against the
employer until the expiration of the extension peri od.
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Most workers in Pennsylvania are “at will.” This mea ns that an employer can terminate
the employee for any reason or no reason at all. Em  ployees who are discharged for
incompetence, error or similar reasons may still be eligible for UC benefits. Itis
important for employers to keep up to date with UC legislation and court decisions in
order to properly evaluate whether it should challe nge an employee’s claim for UC
benefits.

Certain employees discharged for willful misconduct are not eligible for UC benefits.
When an employee is terminated for willful miscondu ct, the employer has the burden to
prove that the employee’s conduct was such that it meets the definition of willful
misconduct in Pennsylvania.
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Finally, employers need to be aware that the appeals process for UC claims involves strict time
periods. Most appeals are due within fifteen (15) days from the date that a decision is mailed.
Appeals from the UC Service Center to a Referee and from a Referee’s decision to the
Unemployment Compensation Board of Review are to be filed within this time frame. Appeals
from a decision from the Unemployment Compensation Board of Review must be filed within
thirty (30) days from the mailing date of the Board's decision with the Commonwealth Court of
Pennsylvania. If an appeal is filed late, it will almost certainly be dismissed. Late appeals are
allowed in only the rarest of cases. For instance, if a party can prove that it was misled by
someone at unemployment, the appeal may be permitted. However, it may be very difficult to
prove that a particular service worker at unemployment provided misleading information that led
to the filing of a late appeal. It is better to know your filing deadlines and file within the time
allowed than to rely on anything that a service worker from unemployment tells you over the
telephone.



